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been satisfactorily met by statutes in England and in many of our states which 
permit the representative of the life-tenant to recover a proportionate share of 
the rent under the accruing theory. See 1 Tiffany, Landlord & Tenant (1910) 
1077, note 383. In some such jurisdictions, the life-tenant's share of the crop 
has been apportioned between the remainderman and the representative of 
the life-tenant. Redmon v. Bedford (1882) 80 Kan. 13. 

Master and Servant — Federal Employers' Liability Act — Assumption of 
Risk. — The deceased, a freight engineer, while leaning out of his cab to inspect 
a hot driving pin in the discharge of his duty, was struck and killed by the end 
of the horizontally extended arm of a mail crane. The record disclosed the 
facts that the deceased had nothing to do with mail cranes and that he had 
been on passenger trains which gathered up mail but three times in the two 
years prior to his death. Furthermore, there was but a scant description of the 
dimensions of the crane or its appearance to one going by it swiftly. Despite 
this evidence, in a suit to recover compensation for the death under the Federal 
Employers' Liability Act, held, three Justices dissenting, no recovery allowed 
because, as a matter of law, the deceased had assumed the risk of employment. 
Southern Pacific Co. v. Berkshire (1921) 41 Sup. Ct. 162. 

Under the Federal Employers' Liability Act the defense of assumption of 
risk remains as at common law where the defendant has not violated a statute 
enacted for the safety of employees. (1908) 35 Stat. 66, §4, U. S. Comp. Stat. 
(1916) §8660; Seaboard Air Line Ry. v. Horton (1914) 233 U. S. 492, 34 Sup. 
Ct. 635. To charge an employee with the assumption of risk the danger must 
be known to him or so patent that an ordinary person would have appreciated 
it. Gila Valley, etc. Ry. v. Hall (1914) 232 U. S. 94, 102, 34 Sup. Ct. 229; see 
Choctaw, etc. R.R. v. McDade (1903) 191 U. S. 64, 68, 24 Sup. Ct. 24. The 
burden of establishing that the employee has assumed the risk rests on the 
defendant, and the court should send the evidence to the jury unless it is clear 
and free from contradiction. See Kanawha Ry. v. Kerse (1916) 239 U. S. 576, 
581, 36 Sup. Ct. 174. In the instant case the evidence seems far from clear and 
free from contradiction. Mr. Justice Holmes, who wrote the majority opinion, 
is a strong advocate of the doctrine that a judge is as well qualified as a jury 
to determine whether certain facts constitute negligence in a given situation. 
See Lorenzo v. Wirth (1898) 170 Mass. 596, 49 N. E. 1010; (1899) 12 Harvard 
Law Rev. 443, 457 et seq; but cf. Thayer, Preliminary Treatise on Evidence 
(1898) 249 et seq. The opinion in the principal case is an extension of this theory 
to the field of the assumption of risk. The court has gone far in reversing the find- 
ing of a jury and the judgment of two state courts on a question of fact. 

Master and Servant — Federal Safety Appliance Acts — Workmen's Compensa- 
tion Law. — The plaintiff, a switchman in the employ of the defendant railroad 
company, was injured while acting in the course of his employment, but not in 
the aid of any interstate movement. The injury resulted from the defendant's 
failure to comply with the Federal Safety Appliance Acts. The defendant con- 
tends that the plaintiff's remedy is under the New York Workmen's Compensation 
Law, and not by private suit. Held, three judges dissenting, for the plaintiff. 
Ward v. Erie R. R. (Ct. of App. 1921) 230 N. Y. 230. 

Since defective cars engaged in intrastate commerce on interstate highways 
are a menace to interstate commerce, it seems clear that Congress has the power 
to regulate them, which power it has exercised in the Federal Safety Appliance 
Acts. (1903) 32 Stat. 943 §1, U. S. Comp. Stat. (1916) §8613; Southern Ry. 
v. United States (1911) 222 U. S. 20, 32 Sup. Ct. 2. These statutes being penal 



